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MEMORANDUM
MOCRE, J.
The notions of defendants Eddy Calisse Cherys and Juan
Franci sco Lizardo for judgnents of acquittal pursuant to Federa
Rule of Crim nal Procedure 29 and, in the case of M. Lizardo, an

alternative notion for newtrial pursuant to Rule 33 will be

deni ed.
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.  FACTUAL AND PROCEDURAL BACKGROUND

In January, 1998, the grand jury returned a three-count
i ndi ct ment chargi ng Rafael Gonez Del Rosario ["Del Rosario"],
Juan Franci sco Lizardo ["Lizardo"], and Eddy Calisse Cherys
["Cherys"] with conspiracy to possess cocaine with intent to
distribute in violation of 21 U S.C. §8 846 (Count 1), conspiracy
to inmport cocaine into the United States froma pl ace outside
thereof in violation of 21 U S.C. § 963 (Count I1), and
possession of cocaine with intent to distribute in violation of
21 U.S.C. 8§ 841(a)(1) (Count I11).

Co- def endant Del Rosario pled guilty and testified agai nst
Li zardo and Cherys. The jury convicted Lizardo on all three
counts and Cherys on Counts | and I11.
A The CGovernnent's Case

The governnent alleged that Lizardo, Del Rosario and a third
person traveled far south of St. Thomas in a specially equi pped
boat and retrieved 315 kil ograns of cocaine, which had been
dropped froma plane. They traveled back to St. Thomas, where
they attenpted to bury the cocaine on Lerkenlund Beach before
daybreak. Del Rosario stayed with the cocaine, while the others
left with the boat. A resident in the area, upon seeing the
suspicious activity, called a policeman who |ived nearby. That

of ficer then discovered the drugs covered in sand on the beach
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and called his brother, also a policeman. The two officers found
Del Rosario in the bushes. They |ater arrested Cherys and
Li zardo driving in the vicinity of Lerkenlund Beach.
B. The Evi dence

At trial, Del Rosario testified that he arrived in St.
Thomas in late 1997 and thereafter net Lizardo, who agreed to pay
himto help pick up drugs fromoffshore and bring themto St.
Thomas. Del Rosario, Lizardo, and a third person boarded a
vessel |oaded with extra gas tanks. They traveled south from
about 4:00 a.m to 3:00 p.m At about 6:30 p.m, an aircraft
circled and then dropped ten packages or bal es covered in heavy
sacks and marked with fluorescent |ights and nunbers. One of the
sacks apparently broke open during the dropping operation. The
men picked up the bales and returned to St. Thomas, arriving at
about 4:30 a.m (Tr. Vol. | at 129-140.) Del Rosario testified
that the boat carried just under 400 gallons of fuel. (Ild. at
139-40.) Del Rosario and the third nman took the bales onto the
shore of Lerkenlund Beach, tried to bury them but, unable to do
so because of the rocky beach, hid all but two bales in the bush.
Del Rosario stayed on the beach, hidden behind a shrub.

O ficer Shawn Querrard testified that early on the norning
of Decenber 9, 1997, he was called by a | ocal resident who had

seen suspicious activity. He net the resident and the two
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travel ed together to the beach. (1d. at 33-34.) He uncovered
one of two suspicious nmounds and determ ned that drugs were
present. He told the resident to | eave the area and then call ed
his brother, Oficer Rodney Querrard, who joined himat the
beach. Rodney Querrard observed an individual in the bushes
wearing wet jeans, a wet sock, and no shirt, and took himinto
custody. (ld. at 81-83.) Oher |aw enforcenent officers
arrived, including Lieutenant Villanueva, a nenber of the High
Intensity Drug Trafficking Area ["H DTA'] Unit, who advised the
man, eventually identified as Del Rosario, of his rights.

At trial, Lt. Villanueva testified that Del Rosario, after
bei ng advi sed of his rights, related that two nen woul d be
returning wwth food. (Tr. Vol. Il at 12-13.) He later seized a
boat at Tropical Marine that matched the description of the boat
Del Rosario described. (ld. at 51.) Villanueva also retrieved a
fax authorizing the rel ease of the boat to, as other evidence
showed, an "Eddy Cherys." (ld. at 52-54.) One of the owners of
Tropical Marine testified that she received the fax authori zi ng
the rel ease of a vessel to Eddy Cherys. She testified that she
did i ndeed rel ease a vessel to an Eddy Cherys per the fax, but
did not identify himin court. (ld. at 158-161.)

Wil e at the HI DTA offices, Rodney and Shawn Querrard

received a call about a suspicious vehicle near Lerkenlund beach.
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They were unable to find that vehicle, but did notice a red sedan
proceedi ng very slowy, with both occupants |ooking in the
direction of Lerkenlund Beach. (Tr. Vol. | at 92.) The driver
of the car, Cherys, appeared to notice the police vehicle and
sped up. Sergeant Rodney Querrard then made a traffic stop.

(Id. at 93.) Li zardo was seated in the front passenger seat.
After Lizardo got out of the car, Rodney Querrard retrieved from
t he open gl ove conpartnent in plain view a coiled red plastic
cable with keys attached, which he associated with outboard

engi nes. Cherys and Lizardo were arrested. (ld. at 93-97.) The
keys retrieved by Oficer Querrard were |ater used to start the
engi nes on the boat seized by Lt. Villanueva. (Tr. Vol. Il at
68.) The next day, Villanueva inventoried Cherys' red sedan and
seized two quarts of two-cycle oil of the type used in marine

out board engines. (ld. at 49-50.)

1. DI SCUSSI ON
In support of his notion, Cherys asserts that there was
i nsufficient evidence that he "knew about any controlled

substances,"” that he "conspired, agreed or entered into any
under standing to possess with intent to distribute a controlled
substance,” or that he "knowingly and intentionally possessed

with intent to distribute cocaine.” (Def. Cherys' Mt. at 3-4.)
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Additionally, Cherys clainms chain of custody shortcom ngs with
his car, the boat keys, and the cocaine. He contends he was

deni ed the opportunity for independent drug testing and that

| nproper sunmation argunents were made by both the governnent and
counsel for co-defendant Lizardo. Cherys also clains that the
boat was inproperly and inadequately identified, and that the
Court failed to instruct on the issue of specific intent,

I mproperly disallowed a witness to testify as a marine expert,
and erred by not severing the defendants' cases.

In support of his notion for judgnent of acquittal, Lizardo
al l eges insufficient evidence to establish conspiracy and
possession with intent to distribute, error in identifying himas
the perpetrator, and error in the adm ssion of Del Rosario's
statenent as a prior consistent statenent. |In support of his
notion for newtrial, Lizardo raises sone of the sane argunents
raised in his notion for judgnent of acquittal, but al so argues
prej udi ce based on the governnent's failure to disclose an out-
of -court identification and its interference with the production
of a witness to refute a co-conspirator's testinony. Lizardo
al so conplains that the translator was not certified.

A The Defendants' Rule 29 Mdtions for Acquittal
In review ng defendants' argunents for judgnent of

acquittal, this Court nust determ ne whether there was
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substantial evidence upon which a reasonable jury could have
based its verdict. See United States v. Obialo, 23 F.3d 69, 72
(3d Cir. 1994). The Court nust view the evidence in the |ight
nost favorable to the governnment and draw all reasonable

I nferences therefromin the prosecution's favor. See United
States v. Forde, No. 97-7469, slip op. at 5 (3d Cr. Nov. 6,
1998) .

1. Sufficiency of the Evidence

Bot h def endants argue that the evidence was insufficient to
show they entered into the unlawful agreement to support the
conspiracy count and to prove that they knowingly and willfully
joined the conspiracy.?

The governnent need not prove the existence of a fornal
agreenent. The elenents of the conspiracy may be proved
"entirely through circunstantial evidence.”" United States v.
Kapp, 781 F.2d 1008, 1010 (3d Cr. 1986), cert. denied, 475 U S.
1024, 106 S.C. 1220 (1986). The existence of a conspiracy can
be shown by "evidence of related facts and circunstances from

which it appears as a reasonable and | ogical inference, that the

1 Cherys asserts that there was no evidence of intent to distribute

ot her than the sheer anount of cocaine seized, that "there is no 'l ega
presunption' as to how much [cocaine] is necessary to constitute intent to
distribute,” and that therefore, somehow, "the Court has directed a verdict in
favor of the government” or "took judicial notice" as tointent to distribute.
(Def. Cherys’ Mot. at 13-14.) Such assertion is without nerit. The jury had
sufficient evidence before it to deterni ne whether the 315 kil ograns was for
personal consunption of the three co-defendants.
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activities of the participants . . . could not have been carried
on except as the result of a preconceived schenme or conmopn
understanding.” United States v. Ellis, 595 F.3d 154, 160 (3d
Gr. 1979), cert. denied, 444 U S. 838 (1979).

Here, there was sufficient evidence for the jury to
reasonably conclude that Del Rosario and Lizardo entered into a
conspiracy both to inport cocaine and to possess cocaine with the
intent to distribute. There was also sufficient circunstantia
evidence for the jury to conclude that Cherys joined that
conspiracy to possess the cocai ne.

Based on the sane evidence, the jury reasonably convicted
bot h def endants as either active participants or aiders and
abettors of the underlying substantive offenses. Additionally,
based on the conspiracy conviction, there was sufficient evidence
to convict themof all the substantive offenses conmtted by the
ot her nmenbers of the conspiracy. See Pinkerton v. United States,
328 U.S. 640, 645 (1946).

2. Chain of Custody

Cherys asserts problens with the chain of custody of the
boat keys found in his car's glove box, the two-stroke notor oi
found in his car, and the 315 kil ograns of drugs:

(1) Rodney Querrard testified that he gave the keys he took

from Cherys' glove box to either Marine Enforcenment O ficer Wade
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or Lt. Villanueva. MEO Wade, who noved the boat to the HI DTA
dock, identified the keys in evidence as the keys he had used to
start the boat's engines.

(2) Shawn Querrard testified that he drove Cherys' red sedan
to the HI DTA offices after Lizardo and Cherys were taken into
custody. An inventory search of the vehicle was conducted the
next day by Lt. Villanueva. 1In the trunk of the vehicle he found
the two-cycle oil, which was admtted i nto evi dence.

(3) Special Agent Jenni ngs packed the ten bal es of cocaine
into ten boxes and shipped themto the Drug Enforcenent Agency
["DEA"] in Puerto Rico, where Randl es, another DEA agent and
pilot, repackaged the drugs into twenty-six boxes because the ten
original boxes were too big. Agent Randles then flew the boxes
to the DEA lab in Florida. The DEA chem st took sanples fromten
of the twenty-six boxes and each tested positive for cocaine.

"The requirenent of authentication or identification as a
condition precedent to adm ssibility is satisfied by evidence
sufficient to support a finding that the matter in question is
what its proponent clains.” Febp. R Evip. 901(a).

To establish a proper chain of custody, the

government rnust establish that the evidence is in

substantially the same condition as when it was

originally seized. The trial judge can find a proper

chain of custody and admit evidence such as tape

recordings if "there is a reasonable probability that

t he evidence has not been altered in any materi al
respect.” To show a |lack of material alteration, the



United States v. Cherys and Lizardo
Crim No. 1998-001

Menor andum

page 10

governnment only needs to show it took reasonabl e steps

to prevent tanpering. The governnent need not excl ude

all possibilities of tanpering. Unless the defendant

offers evidence to the contrary, the trial judge can

rely on the "presunption of regularity in the handling

of exhibits by public officials.”

United States v. Ford, 1992 W. 368372, *5 (E.D. Pa., Dec. 4,
1992) (citations omtted). The evidence was properly admtted,
since the government provided enough information to reasonably
support a finding that the evidence was what the governnent
clained it to be. Cherys' alleged "deficiencies" go to the

wei ght of the evidence, not its admssibility.

On a related note, Cherys argues that he was denied the
right to independently test the drugs. He hired a private
investigator to verify the procedures used by the DEA to obtain
and ship sanples of the cocaine to the defendants' chem st. The
i nvestigator was present when sanples were taken out of ten boxes
cont ai ni ng the individual kilogram packages. Cherys argues that
there was no way to know if these ten boxes were a subset of the
26 sent to DEA. The Court disagrees and finds that the
government made a sufficient showi ng that the sanples were taken

fromthe drugs seized at Lerkenlund Beach.

3. Sunmat i on

Def endant Cherys argues that both the governnent and co-
def endant gave i nproper summation. |nsonmuch as sunmation gi ven

by co-counsel cannot be inputed to the governnment, that assertion
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| acks any nerit. As for the governnent's summation, Cherys
asserts that the governnent msstated el enents of severa
W tnesses' testinony. The Court instructed the jury thus:

During the course of argunent by all counsel
extensive reference has been nmade to the testinony and
| amsatisfied that you have a full understanding and a
good grasp of the evidence. Therefore, no useful
pur pose woul d be served for ne to tell you how I
remenber the evidence other than as | may have used it

toillustrate these instructions. It is your
recollection that is controlling -- not counsels', nor
m ne.

(Jury Charge; see also Tr. Vol. V at 116-17.) The jury being
thus instructed, Cherys' assertion is without nerit.

Cherys al so contends that the governnent's summation inplied
that Cherys "had a duty to prove" various facts. (Def. Cherys'
Mot. at 37-38.) Merely pointing out what the governnent
perceived to be weaknesses in Cherys' defense did not inply that
Cherys had to prove his lack of guilt. Further, the Court
thoroughly instructed the jury on the elenents of the charges and
that the governnent retained the burden of proving those charges
at all tines.

4. In-Court ldentification of the Boat

Def endant Cherys asserts that the in-court identification of
t he boat was inproper because it was based on a single photograph

and because the existence of a second vessel was kept from
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Cherys, therefore precluding the opportunity to put on a defense
or effectively cross-exam ne Del Rosario.

Wth respect to identification through the use of a single
phot ograph, Cherys provides no basis and cites no case | aw that
woul d I end any credence to this claim Further, Cherys
obj ection, which the Court overruled at trial, was based on a
| ack of testinony about what the boat | ooked like. (Tr. Vol. I
at 161.) Any nerit that objection may have had was i medi ately
obvi ated when the witness, Del Rosario, testified that he knew
the boat from"[t]he front part of the boat . . . [which]
identifies it," and he testified about other features of the
boat. (1d. at 161-62.)

Regardi ng the exi stence of a second vessel, Cherys has
failed to denonstrate how this evidence m ght have been
excul patory, especially since Del Rosario identified the actual
boat he used, aboard which he spent several daylight hours.

5. Specific Intent Instruction

Cherys asserts that the Court commtted error when it failed

to give his requested specific intent instruction on the
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conspiracy charge.? There is no basis to the defendant's
assertion, and the Court will deny his notion on this ground.
First, the Suprene Court directs that no jury instruction
shoul d be given for the term"specific intent," because such
instructions tend to be m sleading. See Liparota v. United
States, 471 U.S. 419, 433 n. 16 (1985); see also E. Devitt, C
Blackmar, M WIff & K. O Malley, Federal Jury Practice and
I nstructions 8§ 17.03 (4'" ed. 1992). Second, Cherys' proposed
instruction is entirely inapposite to the conspiracy charge in
this case because it would require the governnent to prove that
t he defendant acted "with the specific intent to injure, opress
threaten [sic], or intimdate the persons in the free exercise or

enj oynent of their constitutional rights.” This |anguage has no

2 Def endant Cherys requested the followi ng instruction on specific
intent:

The of fense charged in Count |I requires proof beyond a
reasonabl e doubt of specific intent before the defendant can be
found guilty. You nust find the defendant not guilty of Count One
of the Indictnent, unless and until you find that the gover nnent
has proven beyond a reasonabl e doubt, in addition to the each
[sic] and every one of the other el enents, the el enent that the
def endant had the specific intent to commt the acts charged in
t he I ndictment

Specific intent, as the terminplies neans nore that the
general intent to conmit the act. To establish specific intent
the governnent nust prove beyond a reasonabl e doubt that the
def endant knowi ngly did an act which the |aw forbids, purposely
intending to violate the law Such intent may be deternmned from
all the facts and circunmstances surroundi ng the case.

In this case, the government nmust prove beyond a reasonabl e
doubt that each defendant acted with an evil and bad purpose and
with the specific intent toinjure, opress threaten [sic], or
intimdate the persons in the free exercise or enjoyment of their
constitutional rights.
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relation to the charges on which the defendants went to trial.
Third, the Court's instructions fully addressed the nens rea and
state of mnd required for conviction of the conspiracy charges.
The essence of a crimnal conspiracy is an understandi ng or
agreenent to commt an unlawful act. See lannelli v. United
States, 420 U. S. 770, 777 (1975). The nental el enent the
gover nment must prove beyond a reasonabl e doubt is that a
def endant acted in agreenment with another, deliberately and not
by acci dent or coincidence, know ng the purpose of the agreenent
or understanding. See United States v. Bailey, 444 U S. 394, 405
(1980) ("'[P]urpose' corresponds | oosely with the common-I| aw
concept of specific intent, while 'knowl edge' corresponds | oosely
with the concept of general intent."” (citations omtted)). The
Court accordingly instructed the jury that, in order to convict
on conspiracy with intent to distribute or inport a controlled
substance, the governnent had to prove as one of the elenents
that the defendant "deliberately joined the conspiracy,
agreenment, or understanding," i.e., that the defendant acted on
purpose. (Tr. Vol. V at 26 (enphasis added).) This was
reiterated later in the instruction that "[t] he governnent nust,
however, prove that the defendants, either or both of them
knowi ngly and deli berately arrived at sone type of agreenent or

understanding . . . ." (ld. at 27 (enphasis added).)



United States v. Cherys and Lizardo
Crim No. 1998-001

Menor andum

page 15

The Court summed up the nental elenent required as follows:

Before the jury may consider that either one or both of
t hese defendants or any other person becane a nenber of
the conspiracy charged in Count | and Il of the

I ndi ctment, the evidence of the case nust show beyond a
reasonabl e doubt that either or both of the defendants
knew t he purpose or goal of the agreenent or
under st andi ng, and then, know ng that purpose,

del i berately entered into the agreenent intending by
their entering intoit in some way to acconplish the
goal or the purpose of this common plan or joint
action.

(1d. at 28 (enphasis added).) These instructions nore than
adequately described the state of mnd with which the governnment
was required to prove each defendant acted for the jury to return
convi ctions on the conspiracy counts.

6. Sever ance of the Defendants

Cherys contends that the Court erroneously denied his pre-
trial notion to sever the defendants under Febp. R CrRim P. 14.
Hi s assertion adds nothing to the argunments in his pre-trial
notion, and therefore the Court sees no reason to alter its prior
ruling. There was no serious risk that a joint trial would
conprom se any of Cherys' specific trial rights or prevent the
jury frommaking a reliable judgnent about guilt. See Zaffiro v.
United States, 506 U.S. 534 (1993). Prejudice may be shown where
co-def endants gi ve antagoni stic or nutually excl usive defenses,
see id., or where a co-defendant's extrajudicial confession is

admtted and incrimnates the other co-defendant, see Bruton v.
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United States, 391 U. S. 123 (1968). Cherys has shown no basis on
whi ch one coul d reasonably conclude that he was prejudiced in any
way by the joinder.

B. Li zardo's Rule 33 Mdtion for New Tri al

Li zardo noves in the alternative for a new trial pursuant to
Rule 33 of the Federal Rules of Crimnal Procedure. "The court
on notion of a defendant may grant a new trial to that defendant
If required in the interest of justice." Feb. R CRm P. 33.
However, a crimnal defendant is entitled to a fair trial, not a
perfect one. See Delaware v. Van Arsdall, 475 U S. 673, 681,
(1986) .

The deci sion whether to grant a newtrial is in the tria
court's sound discretion. See Governnment of the Virgin Islands
v. Commi ssiong, 706 F. Supp. 1172, 1184 (D.V.l. App. Div. 1989).
The Court stat ed:

The court can grant the defendant's notion on one of

two grounds: First, the court may grant a new trial

if, after weighing the evidence, it determ nes that

there has been a m scarriage of justice. Second, the

court nmust grant a newtrial if trial error had a
substantial influence on the verdict.
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Id. (citations omtted);® see also Governnent of the Virgin

| sl ands v. Bedford, 671 F.2d 758, 762 (3d G r. 1982). A judge
should order a newtrial only in those exceptional circunstances
where the evidence heavily disfavors the jury's verdict. See
Government of the Virgin Islands v. Leycock, 19 V.1. 59, 62
(D.V.1. 1982).

Havi ng revi ewed the evidence, the Court does not find that
the jury's verdict worked an injustice or that any possible trial
error had a substantial influence on the jury's decision. For
exanpl e, although Del Rosario refused to identify Lizardo in
court as the person who recruited him he did tell the jury that
the man with himduring his advice of rights by the magistrate

j udge on Decenber 10, 1997, was al so the captain of the boat,

3 Even t hough the Conmi ssiong decision is a ruling of the Appellate

Division of this Court, it is pertinent to this district court case, as the
followi ng nakes clear. The Virgin Islands is an unincorporated territory of
the United States. Under its authority over the territories granted in Art.
IV, 8 3, cl. 2, of the Constitution, Congress has provided for governance of
the Virgin Islands through the Revised Organic Act of 1954. The conplete
Revi sed Organic Act of 1954 is found at 48 U. S.C. 88 1541-1645 (1994),
reprinted in V.l. Cobe ANN., Historical Docunments, Organic Acts, and U.S.
Constitution at 73-177 (1995 & Supp. 1997) (preceding V.I. CobE ANN. tit. 1)
["Revised Organic Act"]. The Revised Organic Act vests |ocal appellate review
in an "Appellate Division" of the District Court of the Virgin Islands,
consisting of the two district judges of the District Court of the Virgin

I slands, plus a judge fromthe local trial court, as the first tier of
appel l ate review over all decisions of the Territorial Qurt. See Rev. OrRG
AcTt 8§ 23A(a), 48 U.S.C. 8§ 1613a(a). Although the Appellate Division is
substantively of the nature of a local court, it is procedurally bound by the
Federal Rules of Crimnal Procedure, which also apply generally to crimnal
proceedings in the Territorial Court. See TErRR Cr. R 7 ("The practice and
procedure of the Territorial Court shall be governed by the Rules of the
Territorial Court and, to the extent not inconsistent therewith, by the .
Federal Rules of Crimnal Procedure.").
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Li zardo. (Tr. Vol. | at 143-44, 154-56.)* Oficer Villanueva,
who had been with Del Rosario and the defendants in the

magi strate judge's courtroom on Decenber 10, 1997, then pointed

IS

From the direct exam nation of Del Rosari o:

Q Did the police find you on the beach?

A Yes

Q What happened when they found you?

A The arrested ne.

Q Did you speak to a Lieutenant Thomas Villanueva?

A Yes.

Q Prior to speaking to Lieutenant Villanueva, did he advise
you of your rights?

A Yes, he did.

Q And did you agree to speak to him

A Yes.

Q What did you tell himwth respect to you involvenent in
this venture?

A What | have said now.

Q Did you tell himwho else was involved with you?

A Yes.

Q Now, is the person you spoke to as M. Lizardo, is he in
court here today?

A He doesn't see him (interpreter relating Del Rosario's
statenment in the third person)

Q Now when you were arrested and brought to court here on
Decenmber 10th, 1998, [sic] there were two other nen here
with you for the sane case; were there not?

A Yes.

Q And one of those men was M. Lizardo; is that correct?

A Yes.

Q Now, the gentleman that was in court with you on the
Decenber 10th, 1997, was identified back on Decenber 10,
1997 as one Juan Franci sco- Li zar do.

A Yes.

Q Is that the sane Lizardo referred to as the pilot of the
vessel ?

A (after the Court overrul ed defendant's objection) Yes.

Q The question is, is the man that came to court with you on
Decenber 10th, 1997 as Juan Francisco-Lizardo, is he in
court today?

A He says he is not here. (interpreter relating Del Rosario's

statement in the third person)
The Court: |'msorry?
Wt ness: No, he's not here.
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out Lizardo in the courtroomand identified himas the man he saw
with Del Rosario and defendant Cherys at the advice-of-rights
hearing. (Tr. Vol. Il at 35.) This identification of Lizardo as
the pilot of the boat substantiates the jury's verdict.

1. Del Rosario's Qut-of Court ldentification and the
Governnent's Failure to Disclose the Photo Array

Def endant Lizardo asserts that the governnent did not
provi de himw th excul patory evidence in violation of Brady v.
Maryl and, 373 U.S. 83 (1963), by not providing a copy of a photo
array containing Lizardo before trial, although Lizardo gives no
hint why the photo array was excul patory. Even though De
Rosario had already testified w thout objection that he had
identified Lizardo froma photographic array shown to him before
trial, (Tr. Vol. | at 144-48),° the defense objected when the
prosecutor attenpted to show Del Rosario the photo array. At a
bench conference, Lizardo's counsel asserted that she had never
seen the array and argued that it should be excluded in any event
as unduly suggestive. (Tr. Vol. | at 148-51.) After checking

its file, the governnent acknow edged that the photo array had

al

Again, fromthe direct examnation of Del Rosario:

Did you view sonme photographs at the office where M.
Vil |l anueva was?

Yes.

Did you select M. Lizardo?

He selected M. Lizardo. (interpreter relating Del
Rosario's statenment in the third person)

>0>» QO
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not been provided to defense counsel in discovery and w thdrew
its offer or request to showit to Del Rosario. As noted above,
the prosecutor went on to establish through Del Rosario and Lt.
Vil l anueva that the man who piloted the boat which picked up and
brought the drugs to St. Thomas was defendant Lizardo, with whom
Del Rosario had appeared in court after all three had been
arrested.

Since Lizardo successfully kept the photo array out of
evi dence, he can claimno prejudice fromthe governnent's failure
to disclose it before trial. Even if the photo array had been
hi ghly suggestive, Del Rosario nevertheless refused to identify
Li zardo in court. Understandably, Lizardo made no attenpt to use
t he excluded array to inpeach Del Rosario by trying to show it
was unduly suggestive. Most inportantly, Lizardo did not ask the
Court to strike Del Rosario's testinony that he had identified
t he defendant froma photo array before trial. M. Lizardo thus
has utterly failed to show that he suffered any prejudice as a
result of the handling of the excluded photographic array.

2. Probl ens Wth Transl at or

Def endant Lizardo asserts that problens with translation
rendered the trial fundamentally unfair, w thout indicating where
in the record he requested a new translator. Rather, Lizardo's

objections to the translator went to specific translations, none
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of which prejudiced the defendant's case. Any shortcom ngs in
the translations did not result in a mscarriage of justice or
substantially influence the jury.

3. Rul e 801(d) (1) (B)

M. Lizardo argues that Villanueva' s testinony concerning
the content of Del Rosario's statenments to himthe night he was
arrested was i nadm ssible hearsay. The pertinent rule of
evi dence provides that

[a] statenent is not hearsay if

(1) Prior statement by witness. The decl arant
testifies at the trial or hearing and is subject to
cross-exam nation concerning the statenent, and the
statenent is . . . (B) consistent with the declarant's
testinmony and is offered to rebut an express or inplied
charge agai nst the declarant of recent fabrication or

i nproper influence or notive .

Fep. R Ewvip. 801(d)(1)(B). Over the objection of Lizardo, the
Court allowed O ficer Villanueva to repeat what Del Rosario

hi nsel f had already told the jury during the first day of the



United States v. Cherys and Lizardo
Crim No. 1998-001

Menor andum

page 22

trial. (Tr. Vol. Il at 26-31.)% The governnent urged its
adm ssion as a prior consistent statenent.

The sine qua non of the rule is in-court testinony which has
been chal | enged before the jury as the product of an inproper
notive or as fabricated after the event. Here, Lizardo asked Del
Rosari o no questions, and Cherys only cross-exam ned Del Rosario
about the boat and boat trip. There thus was no chall enge before
the jury of Del Rosario’ s testinony by defendants, |let alone "an
express or inplied charge against [Del Rosario] of recent
fabrication or inproper influence or notive." The best that the
government has come up with is the suggestion by Lizardo's
attorney that she believed Del Rosario was "ni staken" when he
testified that Lizardo was the man with him at the advice-of-

rights hearing in court on Decenber 10, 1997. (Tr. Vol. Il at

[}

Again, fromthe direct examnation of Del Rosario:

[Dlid he [Del Rosario] tell you with respect to the
interview after he was taken to the third floor. [sic]
He expl ained the whole thing to nme, beginning with the date
prior, when they first set out.
Can you tell us precisely what was told you?
Yes. He said that --
(L| zardo's attorney objected that the answer woul d constitute
hearsay. After a discussion at sidebar ensued, the Court all owed
the testinmny based on the prosecutor's Rule 801(d)(1)(B
argument . )
Q Goi ng back to the third floor of the H DTA building, you
i ndi cated you were interviewng M. Del Rosario.
A Yes.
Q And the question was: What did M. Del Rosario tell you
concerni ng what had taken place?
(Officer Villanueva then testified to what Del Rosario told him
about the night he was arrested. (Conpare Tr. Vol. Il at 32-34
with Tr. Vol. | at 130-141.).)

>r.O.3?r.O
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31.) Since the purpose of Rule 801(d)(1)(B) is to allow
rehabilitation of a witness by showi ng that his statenents are
consistent wth statenents nade before the all eged recent
fabrication, there nust be testinony that is inpeached by an

i nplied or express charge. "The Rule speaks of a party rebutting
an all eged notive, not bolstering the veracity of the story
told.” Tone v. United States, 513 U. S. 150, 157-58 (1995). The
governnent has not denonstrated that Del Rosario had been

I npeached in front of the jury, and a suggestion at sidebar that
a wtness nmay be m staken does not rise to the |evel of an

i npli ed charge of recent fabrication.

Rul e 801(d)(1)(B) also requires that the prior consistent
statenent precede any notive for the alleged recent fabrication.
The governnent clains that the notive to fabricate arose after
Del Rosario's initial statements to Lt. Villaneuva, when De
Rosari o becane concerned for his famly after fingering Lizardo
and asked for protection for them \Wile fear for his famly's
safety m ght have provided a notive for Del Rosario to falsely
deny seeing Lizardo in the courtroom Villanueva' s regurgitation
of Del Rosario’'s testinony to the jury had nothing to do with the
notion that Del Rosario |ied when he failed to identify Lizardo
in court. The Court agrees with M. Lizardo that the notive to

fabricate arose at the instant of arrest, and thus cane before
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the prior consistent statenent was made. Accordingly, the Court
agrees that it was error for the Court to have all owed Lt.
Villanueva to give the hearsay testinony of what Del Rosario told
hi mduring the interview shortly after his arrest.

This error in admtting part of Lt. Villanueva's testinony
does not end the inquiry, however. The Court nust further
determ ne whether the error was harm ess, that is, an "error,
defect, irregularity or variance which d[id] not affect
substantial rights.” See Fep. R CrM P. 52(a) ("Harm ess error.
Any error, defect, irregularity or variance which does not affect
substantial rights shall be disregarded.”). A determ nation of

non-constituti onal harm ess error" requires a "high[]
probabil[ity] that the evidence did not contribute to the jury's
judgnment of conviction.'"™ See Ni bbs v. Roberts, 31 V.I. 196, 225
n.18, 1995 W. 78295, *1 n.18 (D.V.l. App. Div. 1995) (quoting
Government of the Virgin Islands v. Toto, 529 F.2d 278, 284 (3d
Cir. 1976)); see also United States v. Quintero, 38 F.3d 1317,
1331 (3d. Cir. 1994). "'H gh probability' requires that the
court have a 'sure conviction that the error did not prejudice

t he defendant,’' but need not disprove every 'reasonable
possibility' of prejudice.” I1d. (citing United States v.

Grayson, 795 F.2d 278, 290 (3d Gir. 1986)).
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Here, the erroneously admtted testinony of Lt. Villanueva
did no nore than recount the substance of what Del Rosario
hinself told the jury. Wiile the identification of Lizardo as
the perpetrator certainly went to the heart of this case, that
identity was independently established by Del Rosario hinmself and
by Lt. Villanueva's adm ssible testinony concerni ng who he saw
with Del Rosario at the Decenber 10th advice of rights. The
i nadm ssi bl e portion of Oficer Villanueva's testinony did not
add anything to Del Rosario's testinony. This Court is thus of
the sure conviction that the error did not prejudice either M.
Li zardo or M. Cherys, was harm ess error, and is not grounds for
a new trial.

4. Deported Wtness

Finally, Lizardo argues that the Court should grant hima
new trial because the governnent deported an alleged materi al
W t ness, Dom ngo Sol ano Febrillet, thereby violating Lizardo's
Si xt h Amendnent right to conpul sory process. There is no nerit
to this claim Lizardo has not shown that he attenpted to
subpoena the witness or obtain a deposition of the wtness'
statenent before he was deported. There is nothing to suggest
that the governnent hid the witness or purposefully denied

Li zardo access to the witness by sending himoutside the country.
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Any failure to interviewthe witness is attributed to the

defendant hinself, and is therefore not grounds for a newtrial.

[11. CONCLUSI ON
For the foregoing reasons, the defendants' notions for
acquittal and defendant Lizardo's notion for a newtrial wll be

deni ed. An appropriate order follows.

ENTERED this 4th day of April, 2000.

FOR THE COURT:

/s/
Thomas K. Moore
District Judge
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